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Sunmary
Chapter 10, Small Business Set-Aside, was adopted

jointly with the Departnent of the Treasury as R 1984,
d. 421, effective Cctober 1, 1984. See: 16 N J.R

1958(a), 16 N.J.R 2683(a).

Chapter 10, Snmall Business Set-Aside, was
repeal ed and Chapter 10, "Contracts for Snal
Busi nesses, Fenal e Busi nesses and Mnority
Busi nesses”, was adopted jointly with the Departnent
of the Treasury as R 1987 d. 143, effective March 16,

1987. See: 18 N.J.R 2306(a), 19 N.J.R 457(b).

Chapter 10, Contracts for Snmall Busi nesses,
Femal e Busi nesses and M nority Busi nesses, was
readopt ed and Subchapter 2, "Mnority and Fenal e
Subcontractor Participation in State Construction

Contracts was adopted as Energency R 1989 d. 481,
effective August 14, 1989 (expired October 13, 1989).
A concurrent readoption and adopted concurrent new

rules were filed on Cctober 13, 1989 as R 1989 d. 554,

See: 21 N.J.R 2810(a), 21 N J.R 3545(b).



Subchapter 1, fornerly "Goods and Services
Contracts for Small Businesses, U ban Devel opnent
Enterprises and M cro Businesses, was re-designated as
"Purpose, Scope and Definitions”, Subchapter 2,
formerly "Mnority and Fenal e Subcontract or
Participation in State Construction Contracts", was
re-designated as "Set-Aside Eligibility Requirenents
for Small Businesses, Mnority Businesses and Fenal e
Busi nesses"” and Subchapters 3, 4 and 5 were adopted by
R 1994 d. 309, effective January 3, 1995. See: 25

N.J.R 4889(a), 27 N.J.R 129(a).

The expiration date of Chapter 10, CGoods and
Services Contracts for Small Businesses, Mnority
Busi nesses and Fenal e Busi nesses was extended by
gubernatorial directive fromCctober 13, 1994 to March

31, 1995. See: 26 N J.R 4411(a).

Pursuant to Executive Order No. 66 (1978),
Chapter 10, Goods and Services Contracts for Smal
Busi nesses, Mnority Businesses and Fenal e Busi nesses,
was readopted as R 1995 d. 224, effective March 30,

1995. See: 27 N.J.R 52(a), 27 N.J.R 1811(b).



Pursuant to Executive Order No. 66 (1978),
Chapter 10, Goods and Services Contracts for Snall
Busi nesses, M nority Businesses and Femal e Busi nesses,
was readopted as R 1998 d. 199, effective March 26,

1998. See: Source and Effective Date.

The New Jersey Conmerce & Econom c G owth
Commi ssi on and the New Jersey Departnent of the
Treasury have reviewed these rules, including the
foll owi ng amendnents, and have determ ned themto be
necessary, reasonable, and proper for the purpose for
whi ch they were originally promul gated. The proposed
amendnents are technical in nature in that they
repl ace references to the New Jersey Departnent of
Conmmer ce and Econom ¢ Devel opnent and the position of
Commi ssioner with references to the New Jersey
Conmmer ce and Econom ¢ Growth Conmm ssion (Comerce
Comm ssion) and the position of Chief Executive
O ficer and Secretary (Secretary). The Departnent of
Comrer ce and Econom c Devel opnent, abolished by
statute in 1998, was replaced by the Comrerce and
Economic G owm h Comm ssion. These admi nistrative
rul es are pronul gated pursuant to the Comm ssion’s

authority under N.J.S. A 52:27G 71 (q); -52:27C-73(a),



(f) and (h); N.J.S.A. 52:27H21.24 and -52:14B- 1 et
seq. The proposed technical anmendnents in N.J.A C 10-
1.1(a), (c); 1.2(a); 2.1(d); 2.2(a),(b),(c);
3.1(a),(b)1-3; 3.2(a),(b); 3.3(a)l-2, (b)l-5; 4.1
(c)2, (d)1; 4.2(a)2; 5.1 (a), (a)2i, (b); 5.2
(a),(b),(c) and 5.3 delete the word "Comm ssi oner” and
replace it wwth "Chief Executive Oficer and
Secretary” and del ete the words "Departnent of
Commer ce and Econom c Devel opnent™” and replace it with
"Conmer ce and Economic Growth Conmi ssion"” to
accurately reflect the statutory change fromthe
Depart ment of Comrerce and Economi c Devel opnment to the
Commerce and Econom ¢ Growth Conmmi ssion. Section
1.2(a) contains a new, defined term "lInvitation for

Bi ds", that replaces the deleted term "Request for
Proposal s". Also within Section 1.2(a), the
definition of the term "Milti-source contract”, is
made nore general by reference to the governing
statute to accomobdate anticipated adjustnents to that
statute, and the definition of the term "Set-aside
contract™, is nodified to correct a granmatical flaw
and to enphasize that the termis defined only for the
pur pose of these rules. The |lists of agencies

provided in the definition of "State contracting



agency" in section 1.2(a) are updated to reflect the
current agency/institution nanmes and re-positioned to
mai ntai n al phabetical order. Section 2.3 is anended
to correctly reference the procedures for

adm ni strative hearings upon the denial of any
contract fromN. J.A C 17:12-3.1 through 3.6 to NJ.AC
17:12-3.1 through 3.4. Language is nodified in 3.1(a)
to reflect the Comrerce Comm ssion's actual, ongoing
registration and certification progranms, and present a
proposed change to require small businesses to be

regi stered, and mnority-owned and fenal e- owned

busi nesses to be certified as of the date the bids or
bid proposals are due, instead of 60 days after the
award of the contract, to neet statutory requirenents
for awards of contracts to be nade to responsible

bi dders, i.e., with respect to the set-aside prograns,
bi dders who are, at the time of bidding, approved as
smal | busi nesses, mnority-owned busi nesses or fenal e-
owned busi nesses by the Comrerce Conmm ssion. Qur
analysis and review failed to denonstrate any
justification for the retention of this provision in
the regulation. Section 3.1(b)2 contains a change to
reflect a transfer of responsibility for certification

of corporations fromthe Departnment of State to the



Department of the Treasury. Language was added in
3.1(b)1 to clarify the annual registration fee of
$100.00 for small mnority and women busi nesses and
the mnority and femal e business certification fee of
$75.00 pursuant to the period indicated in N J.A C
12A: 11-1.11. Section 4.1(c)2 is nodified to account
for invitations for bids that contain a portion or
portions set aside for exclusive bidding by smal

busi nesses, mnority busi nesses or femal e businesses.
Language in section 4.2(a)2 is nodified to have a

bi dder seeking contact information for mnority

busi ness or femal e busi ness subcontractors contact the
Commerce Conmission as the State entity with access to
the nost current and conplete |ists of approved small,
mnority and fenal e busi nesses. The word "entirely"
is deleted in section 5.1(a)lvii because it is
aberrant and redundant to the word "entirety", which
precedes it. There is no intention by deleting
"entirely" to change the meaning or application of
section 5.1(a)(1)(vii). The Commerce Conmm ssion and
Department of the Treasury are allowi ng a 60 day
coment period for this notice of proposal, therefore,
the proposal falls under the NN.J.A C 1:30-3.3 (a)5

"exception to the requirenent for cal endar notice."



These rules apply to every agency and depart nent
of the State of New Jersey that is authorized to award
goods and services contracts. These rules require
that each State contracting agency nake a good faith
effort to award at |east 15 percent of its contracts
and/ or subcontracts to eligible small businesses, at
| east 7 percent of its contracts and/ or subcontracts
to eligible mnority businesses and at | east 3 percent
of its contracts and/or subcontracts to eligible
f emal e- owmned busi nesses. These proposed rul es al so set
forth the New Jersey Conmerce and Econom ¢ Grow h
Conmi ssion's requirenents and refined procedures for
small, mnority and fenal e busi nesses to establish
eligibility to conpete for State contracting and
subcontracti ng opportunities, including conpul sory
formal certification as a mnority or femal e business
within 60 days followi ng award of a State or

subcontract.

These rules clarify the set-aside program
requi renents and procedures. The terns restrict
set-aside eligibility to only those mnority groups

for which there exists a conpelling State interest in



remedi al action as docunented by the 1993 fi ndi ngs of
the Governor’s Study Commi ssion on Discrimnation in
Public Wbrks Procurenment and Construction Contracts.
These rules neet the strict scrutiny standard as
articulated in the U S. Suprene Court’s decision in

Cty of Rchnond v. J.A. Croson Co., 488 U.S 469

(1989), which held that any race or gender based
policy that is designed to renedy discrimnation, in
order to pass constitutional nuster, nmust be narrowy
tailored and justified by a conpelling state interest.

The Agenci es have reviewed the rul es and
determned t hemto be necessary, reasonabl e and proper
for the purpose for which they were originally

pr onmul gat ed.

Following is a summary of the provisions of each

subchapter of the chapter proposed for readoption.

Subchapter 1 contains provisions regarding
pur pose and scope and defines terns used in this
chapter as well as the departnments, coll eges,
authorities and conm ssions that nmust fulfill the set-

asi de goal requirenents.
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Subchapter 2 contains set-aside eligibility
requi renents for small businesses, mnority businesses
and femal e businesses. It also contains the
obligati on of these businesses to provide infornmation
and details penalties for failure to provide conplete

and accurate information to the state.

Subchapter 3 details certification and
regi stration procedures for small busi nesses and
mnority and fermal e busi nesses, as well as procedures
for challenging registered small businesses or

certified mnority or fermal e businesses.

Subchapter 4 details the set-aside program goal s
and procedures that State agencies nust follow
N.J.AC 17:13-4.1 (12A:10-4.1) clarifies that
per cent ages shall be based on total dollar val ue of
set-aside contracts and subcontracts thereunder and
that dollar val ues shall be neasured against the total
dol lar value of all publicly advertised contracts.
The subchapter al so makes clear the penalties in the
event of nonconpliance. Finally, this subchapter

states that, where applicable, State contracting

=1



agencies may follow Federal |aw or regulations

regardi ng procurenent procedur es.

Subchapter 5 describes the specific planning,
reporting and review requi renents of the State
contracting agencies. 1In general, said agencies wll
submt a set-aside contracting plan for each fisca
year and quarterly progress updates to the New Jersey
Commer ce and Econom c G owh Conm ssion's O fice of
Busi ness Services. It also nmakes clear in N J.A C.
17:13-5.2 (12A:10-5.2) that State contracting
agencies, in determning conpliance with the set-
aside goals for the three categories, shall count only
t hose contracts awarded as a result of set-aside
designations and only for the categories designated.
For exanple, if an agency sets aside a contract for
smal | businesses and the contract is awarded to a
smal | busi ness owned by a mnority woman, that
contract can be counted only as a snall busi ness award
and not as a mnority business or a fenal e busi ness
award. |If a registered small business, mnority
busi ness or femal e business is awarded a contract that
was not set aside, that contract cannot be counted as

a set-aside award but shall be counted toward

12



attai nment of the agency's overall goal.

Thi s subchapter al so describes the role of the New
Jersey Commerce and Economic Growth Comm ssion and the
reports/data required fromeach State contracting

agency to the Comm ssion.

Soci al | npact

These rul es are based on the disparity findings
as set forth in the Final Report of the Governor's
Study Comm ssion on Discrimnation in Public Wrks
Procurenment and Construction Contracts issued on
February 22, 1993 and Executive Oder No. 84 (March 5,
1993) which established a narrowWy tailored, renedial
set-aside programto address docunented
discrimnation. The results of the disparity study
provi des the basis for establishing a narrowy
tail ored renedi al set-aside program designed to
properly address docunented discrimnation in this

St at e.

These rul es are expected to have a conti nui ng
positive social inpact on the affected businesses and

on the State as a whol e because they will increase

13



access to and opportunities for small busi ness and
mnority and femal e busi nesses, whether they are prine
contractors or subcontractors. The rules also are
expected to address the need to establish a system
that tracks actual work performed and dollars paid to
subcontractors through public contracting in this

St at e.

Econoni ¢ | npact

The rules in this proposed readoption are
expected to contribute to the |ong-term econom c
grow h of the State of New Jersey and to the health
and vitality of the mnority business and fenal e
busi ness comunities which have historically been
underutilized in the public and private sectors. The
growt h potential of the businesses taking part in the
set-aside program shoul d be enhanced, creating job

opportunities and generating additional tax revenue.

To participate in the program snmall mnority and
femal e busi nesses are required to pay an annua

regi stration fee of $100.00. In addition to annual
registration, mnority and fenal e busi nesses nust be

certified pursuant to N.J.S. A 52:27H-19 et. seq. and

14



a %5.00 fee is required for the period indicated in

N.J.A C 12A:11-1.11.

Federal Standards Statenment

There are no Federal requirenents applicable to
the subject matter of the rules proposed for
readoption. The rules are authorized by N J.S. A
52:18A - 30(d), 52:25, 52:34-6 et seq., 52:32-17 et
seq., 52:27H-6(f), 52:34-12, 10:5-36(k) and (o),

52: 34-13 and Executive Order No. 84(1993).

Job | npact

These rul es establish procedures for the required
partici pation of every agency and departnent of the
State of New Jersey that is authorized to award goods
and services contracts. These rules, which are
proposed for readoption, will result in the retention
and creation of jobs. The retention and creation of
jobs will occur as a result of small businesses,

f emal e- owned and m nority-owned busi nesses bei ng

awar ded St ate goods and services contracts, which wll
then allow themto grow their businesses. This growh
of their businesses will permt themto maintain and

expand their enploynent. The antici pated

15



participation of, and/or award of contracts to, snal
busi nesses, mnority-owned busi nesses and fenal e-owned
busi nesses will have no greater effect on those

busi nesses not eligible for set-aside contracts.

Agriculture Industry | npact

The Conm ssion anticipates that the proposed
anendnments will have no inpact on the agriculture

i ndustry.

Regul atory Flexibility Analysis

The rul es proposed for readoption establish
addi ti onal paperwork requirenments for firnms bidding on
State contracts, many of which are considered snal
busi nesses as defined by the Regulatory Flexibility
Act, N.J.S A 52:14B-16 et seq. For specified
contracts, bidders will be required to submt a
m ni nrum of two additional forms listing small
mnority and femal e conpani es bei ng proposed as
subcontractors. Those firnms failing to neet the
State's goals or targets will be required to docunent

their outreach efforts, detailing their solicitation

16



of price quotes fromsmall, mnority or fenale

subcontractors and/or suppliers. Prinme contractors

w Il also have to submt additional forns |isting
actual paynents nade to small, mnority or femal e
contractors. Small, mnority and fenal e busi nesses

seeking to establish eligibility for participation in
the set-aside programw ||l be required to conplete a
sinple registration forminitially. Small, mnority
and femal e busi nesses seeking to establish eligibility
for participation in the set-aside programwll be
requi red, pursuant to the proposed changes in N.J. A C
12A:10-3.1(a),to be registered or certified, as
applicable, prior to the date the bids or bid
proposals are due to be received by the State

contracting agency.

It is anticipated that the additional tinme and
cost of the paperwork required by non-set-aside
bi dders will be mniml and that the public benefits
of this programw || outweigh the cost. The tine and
cost associated with the certification process nay be
sonewhat nore than mninmal for sone mnority and
femal e busi nesses. However, there is a need to ensure

that only those busi nesses owned by groups for which a

7



factual finding of discrimnation has been docunented
benefit fromthe set-aside program This need
out wei ghs those costs. Therefore, no differing

st andar ds based on busi ness size are offered.

Snmart Growt h | npact

Any inpact with respect to the achi evenent of
smart growh and the inplenentation of the State
Devel opnent and Redevel opnent Pl an would be a result
of the participation of Small Businesses, Fenale
Busi nesses and M nority Businesses on projects within

desi gnated smart growt h areas.

Full text of the readoption may be found in the
New Jersey Adm nistrative Code at N.J.A.C. 17:13 and

12A: 10.

Full text of the proposed anendnents foll ows

(additions indicated in bol dface thus; del etions

indicated in brackets [thus]):

12A:10-1.1 (17:13-1.1) Purpose and scope

(a) The rules in this chapter are jointly pronul gated

18



by the [Departnent of Comrerce and Econonic

Devel opnent] Commerce and Econom ¢ Growt h Conmm ssi on

(hereinafter, "[Departnent of Commerce] Comrerce

Commi ssion”), and the Departnent of the Treasury, to

inplement N.J.S. A 52:32-17 et seq., and Executive
Order No. 84, dated March 5, 1993, to establish a set-
aside programthat requires State agencies wth
contracting authority to make a good faith effort to
award 15 percent of State contracts to eligible smal
busi nesses, seven percent of State contracts to
eligible mnority businesses and three percent of
State contracts to eligible fenal e busi nesses. These
percentage goals are overall programgoals for each
State contracting agency. State contracting agencies
are expected to apply their business judgnent when
est abl i shing set-aside subcontracting goals for

i ndi vi dual contracts.

(b) (No Change.)

(c) Applications and questions regarding eligibility
as a small business, mnority business and/or female
busi ness shoul d be addressed to:

[ Department of Commerce and Economi c Devel opnent |

19



Commer ce and Econonmic Growth Conm ssion

Set- Aside and Certification Ofice
20 West State Street
PO Box 820

Trenton, New Jersey 08625-0820

Questions concerning the award of contracts under
these rules should be directed to the State

contracti ng agency issuing the particular contract.

12A:10-1.2 (17:13-1.2) Definitions

(a) The words and terns used in this chapter shal
have the foll ow ng neani ngs unl ess the context clearly

i ndi cat es ot herw se:

"Certification" neans the process whereby a mnority-
owned business or femal e- owned business is
aut henticated for participation in State prograns
requiring such certification, as judged and determ ned
by the Comrerce Commi ssion's Set-Aside and
Certification Ofice [of the Departnent of Comrerce

and Econom c Devel opnent].

20



"[ Commi ssioner] Secretary " neans the [ Conm ssioner]

Chi ef Executive Oficer and Secretary of the

[ Depart nent of Conmmerce and Econom ¢ Devel opnent ]

Commer ce Conmi ssion or his or her designee.

"Invitation for Bids" or "IFB" neans the docunent

i ssued by a State contracting agency to initiate an

advertised bidding and contract award process, and

i ncl udes Requests for Proposals (RFPs) and Requests

for Quotations (RFQs). The |IFB establishes the

contract's terns and conditions, the product/or

servi ce specifications, and the bidding eligibility to

busi nesses approved as snmall business, nmnority

busi ness or fenml e business entities.

"Multi -source contract" neans a term contract awarded
by the Division of Purchase and Property wherein nore

t han one vendor is awarded a contract in accordance

with the provisions of N.J.S. A 52:34-12.1. [The term

is applicable in two situations, when defined in
conjunction with the Division of Purchase and Property
(see N.J.S. A 52:34-12.1)

1. Where the volune of business is so large or the

21



geogr aphi cal distances are so great that nore than one

vendor is necessary to serve the State's needs; or

2. Were the differences between manufacturers’
versions of a product are so significant that it is
necessary to have a contract with a vendor of each

product . ]

["Request for Proposals" or "RFP" neans the docunent
issued by a State contracting agency to initiate an
advertising bidding and contract award process. The
RFP establishes the contract's basic terns and
condi tions, the product and/or service specifications,
and the bidding requirenments which may include a set-
aside provision that restricts bidding eligibility to
busi nesses qualified as small business, mnority

busi ness or femral e business. |

"Set-aside contract", for the purposes of construing

and appl ying these regul ati ons only, nmeans a contract,

or a portion of a contract when that portion is so
all ocated, specifically designated by a contracting

agency as exclusively [being] available for award to

22



either a small business, mnority business or female

busi ness.

"State contracting agency"” nmeans any board,

commi ssion, commttee, authority, division, departnent

or agency of the State which possesses the |egal

authority to enter into or award contracts for goods

and services[which include],including, but not limted

to, the following entities except where expressly

i nconsistent with New Jersey or Federal statutory |aw.

1. DEPARTMENTS:
Agriculture
Banki ng and | nsurance
Per sonne
[ Comrer ce, Energy and Econom c Devel opnent ]
Community Affairs
Corrections
Educati on
Envi ronnental Protection

Heal t h and Seni or Servi ces

[ H gher Educati on]

Human Servi ces

23



[ I nsurance]
Labor
Law and Public Safety
Mlitary and Veterans Affairs
[ Publ ic Advocat e]
State
Transportation
Treasury
2. COLLEGES:
Col | ege of New Jersey
[ @ assboro State Coll ege]
[Jersey City State Coll ege]

Kean [ Col | ege of New Jersey] University

Montclair State [College] University

New Jersey City University

New Jersey Institute of Technol ogy
Ramapo Col | ege of New Jersey

Ri chard Stockton [State] College of New Jersey

Rowan Uni versity

Rutgers the State University

Thomas [E] A Edison_State Col |l ege

[Trenton State Coll ege]

Uni versity of Medicine and Dentistry of New

Jer sey

24



Wl liam Paterson [Col |l ege] University of New

Jer sey
3. (No Change.)
4. COW SSI ONS:
Beach Erosion Comm ssion
Casino Control Conm ssion
County and Muni ci pal Governnent Study
Conmmi ssi on

Commerce and Economic Growth Conmi SSion

El ecti on Law Enf orcenent Conmi ssi on
Executive Conm ssion on Ethical Standards
Hackensack Meadow ands Devel opnment Conm ssion
N. J. Conmm ssion on Capital Budgeting &
Pl anni ng
N.J. Racing Conmm ssi on
North Jersey Water Supply Conmmi ssion
Passai ¢ Val |l ey Sewer Commi ssion
Pi nel ands Commi ssi on

State Conmi ssion of Investigation

12A:10-2.1 (17:13-2.1) Standards of eligibility for
smal | busi nesses, mnority businesses and fenal e

busi nesses

25



(a)-(c) (No Change.)

(d) Eligibility is formalized by the [Departnent of

Commerce' s] Commerce Conmmi ssion's certification and/or

regi stration and approval processes.

12A:10-2.2 (17:13-2.2) Ooligation to provide
information and penalties for failure to provide

conpl ete and accurate information

(a) Applicants under these rules shall accurately and
honestly supply all information required by the

[ Depart ment of Commerce] Commerce Conmi ssi on.

(b) When a busi ness has been approved as an eligible
smal | busi ness, mnority business or fenmal e business
on the basis of false informati on know ngly supplied
by the business and the business has been awarded a
State contract or a subcontract thereto, the
[ Commi ssioner] Secretary of the [Departnent of

Comrerce] Conmerce Conm ssion, after notice and

26



opportunity for a contested case hearing pursuant to

N.J.S. A 52:14B-10 and N.J.A C 1:1, shall:

1-3 (No Change.)
(c) Any business approved by the [Departnment of

Conmer ce] Conmerce Conmi ssion as a small business,

m nority business and/or femal e business shal
i mredi ately apprise the [Departnent] Conmerce

Comm ssi on of any circunstances which m ght affect the

eligibility of the business under these rules.

(d) (No Change.)

12A:10-2.3 (17:13-2.3) Right to hearing upon denial of

contract

A bidder or contractor that is denied any contract or
the right to bid on any contract because of a
determnation that it failed to nmake a good faith
effort to solicit and award subcontracts to eligible
mnority and fenal e busi nesses shall be entitled to an
adm ni strative hearing as provided by NJ. A C 17:12-

3.1 through [3.6] 3.4

2/



12A: 10-3.1 (17:13-3.1) Certification and registration
procedures for small businesses, mnority businesses

and femml e busi nesses

(a) Certification procedures established by the

[ Depart ment of Conmerce] Commerce Conm ssion are as

set forth in NJ.A C 12A:11. [Businesses awarded
contracts or subcontracts based on their eligibility
as registered mnority or femal e businesses nust file
an application for certification with the Depart nent
of Conmerce no |later than 60 cal endar days after the

award of the contract.] Businesses seeking awards of

conpetitively bid contracts, or subcontracts thereto,

based upon their eligibility as regi stered small

busi nesses or upon their certification as mnority or

fenal e busi nesses, nust be registered as smal |

busi nesses or certified as mnority or fenal e

busi nesses by the Comerce Commi ssion on or before the

date the bids or bid proposals are required to be

submtted to the State contracting agency. In

accordance with N.J.S. A 52:27H21.18, small

busi nesses are not required to be certified.
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(b) Registration procedures established by the

[ Depart nent of Commerce] Commerce Conmmi ssion are as

foll ows:

1. Any business which seeks to register as a snal
busi ness, mnority business and/or femnal e business
nmust apply to the [Departnment of Conmerce] Commerce

Commi ssi on and pay [any applicable fees] a $100

annual registration fee. In addition to the $100

regi stration fee, any busi ness applying for

certification nust pay a $75 application fee pursuant

to the period indicated in N.J. A C 12A:11-1.11. For

t hese purposes, the [Departnment of Commrerce] Conmerce

Conmi ssi on shall prepare a Vendor Registration Form

This formshall be available fromthe [Departnent of

Commer ce] Conmerce Conmi ssion and the State

contracting agenci es.

2. As part of its application to the [Departnent of

Commer ce] Commer ce Conmi ssion, a business shal

reasonably docunent its principal place of business
and i ndependent status, and, as appropriate, the

nunber of its enployees. Were available, this
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docunent ati on shoul d include appropriate forns or
reports otherw se submtted to or issued by State and
Federal agencies, such as enpl oyee or affirmative
action reports filed with the New Jersey Departnent of
Labor or certificates of incorporation issued by the

New Jersey Departnent of [State] the Treasury.

i. (No Change.)
ii. (No Change.)
3. Wien an application for registration [as a snall,

mnority or femal e business] or certification is

approved by the [Departnment of Commerce] Conmerce

Commi ssi on, the [Departnent] Conmerce Conmm ssion wll

i ssue the newy approved [registered] business an
approval notice and add it to the [Departnent's]

Commer ce Conmi ssion's approved small, mnority or

femal e vendor lists, as appropriate.

4. (No Change.)

12A:10-3.2 (17:13-3.2) Tine for application to

register as a small business[,] or for certification

as a mnority business or fenmal e business
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(a) A business may apply to the [Departnent of

Conmer ce] Conmerce Conmi ssion at any tinme to be

regi stered as a snmall business, or to be certified as

a mnority business or femal e business and to be

pl aced on the appropriate vendor |ist.

(b) If a business is to be [considered as a snall,
mnority or female contractor or subcontractor]

eligible to bid on a specific set-aside contract for

t he purposes of these rules, it nust [apply to the
Department of Commerce for the purposes of
registration no later than one day prior to the
deadl ine for bids being received and opened by the

State contracting agency.] be registered as a snal

busi ness or certified as a mnority business or fenal e

busi ness by the Comrerce Conm ssion on the date the

bi ds or bid proposals are received and opened by the

State contracti ng agency.

12A: 10-3.3 (17:13-3.3) Procedures for challenging a
business registered as a small business[,] or

certified as a mnority business or fenal e business
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(a) (No Change.)

1. Aregistration or certification challenge shal

be made in witing to the Set-Aside and Certification
Ofice of the [Departnment of Conmerce] Commerce

Commi ssion, setting forth the factual basis for the

chal l enge. The [Departnent] Commerce Conm ssi on shal

provi de a copy of the challenge and a notice granting
the opportunity for a hearing to the challenged
busi ness. \Where a particular contract is at issue,

the [Departnent] Comerce Commi ssion shall al so

provi de a copy of the challenge to the contracting

agency.

2. Aregistration or certification challenge to the

[ Depart ment of Conmerce] Commerce Conmi SSion may

concern only the qualification of a business under

these rules as a registered small business[,] or a

certified mnority business or femal e business. Any
chall enge to a business's qualifications to performa
contract shall be referred to the appropriate State

contracting agency.
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(b) When the [Departnent of Conmerce] Commerce

Conmi ssi on recei ves a chall enge, upon request of the

busi ness whose registration or certification is at

i ssue, the [Departnent] Commerce Conm ssion shal

conduct a hearing on the matter as follows:

1. The [Departnent] Conmerce Conmi ssion shall notify

all interested parties of the time and place of the
hearing, and of the right to attend and be represented

at the hearing.

2. The burden of proof lies with the chall enger.

However, the [Departnment] Commerce Conm SSion may use

its own resources to ascertain the validity of a

chal | enge and the status of a business.

3. The hearing will be conducted by the designee of
the [ Conmmi ssioner] Secretary of the [Departnent of

Conmmer ce] Conmerce Conmmi ssion. This designee wll

issue a witten report to the [Conmi ssioner] Secretary
within four working days follow ng the close of the

heari ng.

4. At the discretion of the [ Conm ssioner's]
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Secretary's designee, participants at the hearing may

be permtted to file witten exceptions to the hearing
officer's report no later than two working days from

t he i ssuance of the report.

5. Thereafter, the [Conm ssioner] Secretary shall
issue a final decision on the challenge and notify the

parties by certified letter.

6. (No Change.)

12A:10-4.1 (17:13-4.1) Set-aside program goals and
procedures
(a) - (b) (No Change.)
(c) (No Change.)
1. (No Change.)

2. Invitations for bids, or a portion thereof, shal

be [confined to either] specifically set aside for

smal | busi nesses, mnority businesses or fenale
busi nesses, and bids from other bidders shall be

rej ect ed.

3-4 (No Change.)

(d) When the State contracting agency has nade a



determ nation that a contract is suitable for
subcontract set-aside designation, the foll ow ng

provi si ons apply:

1. The public advertisenent shall include the
address and tel ephone nunber of the New Jersey

[ Depart nent of Commerce's] Conmerce Conm ssion's Set-

Aside and Certification Ofice and a notice to
prospective bidders that set-aside goals, or
reasonabl e efforts as required in N.J. A C. 17:13-4.2
(12A:10-4.2), nust be nmet by any contractor receiving

an awar d.

2-4. (No Change.)

12A:10-4.2 (17:13-4.2) Good faith efforts of bidders;
requirenments

(a) The follow ng actions shall be taken by a bidder
in establishing a good faith effort to solicit and
award subcontracts to eligible small businesses,
m nority businesses or femal e businesses, as

established in the RFP

1. (No Change.)
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2. The bidder shall request a listing of snall,
mnority or femal e businesses fromthe [State

contracting agency] Conmerce Conmission if none are

known to the bi dder

3-5 (No Change.)

(b) (No Change.)

12A:10-4.3 (17:13-4.3) (No Change.)

12A: 10-5.1 (17:13-5.1) Pl anning

(a) No |l ater than 60 cal endar days before the start
of each fiscal year, each State contracting agency
shal | submt to the [Conm ssioner] Secretary of the

[ Department of Commerce] Commerce Conm ssion a plan

for the comng fiscal year to conply with the set-
asi de program established by these rules. The

[ Depart nent of Conmerce] Commerce Conm ssion will

assi st any State contracting agency in the devel opnent

of its plan, upon request.

1. (No Change.)
i-vi (No Change.)

vii. In addition to the requirenents in i through vi
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above, the Division of Purchase and Property shal
identify those nmulti-source termcontracts included in
t he Cooperative Purchasi ng Program and i ndi cate which
of the multi-source contracts will be set-aside in
their entirety, [entirely] and which will contain
select line itens set aside for small businesses,

m nority businesses or fenal e businesses.

2. (No Change.)
i. Each State departnment served by the Division of
Purchase and Property shall provide the [Departnent of

Commer ce] Commerce Conmission with a list of those

products and services typically purchased pursuant to
its del egated purchasing authority, or with a |list of
t hose products and services purchased during the

precedi ng fiscal year under that authority.

3-5 (No Change.)

(b) The [Departnment of Comrerce] Commerce Conmi Ssion

shall review the plan to determ ne whether it is
reasonably designed to achieve the State contracting
agency's goal of awarding 15 percent of its total
contracting dollars to small businesses, seven percent

of its total contracting dollars to mnority
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busi nesses and three percent of its total contracting

dollars to fennl e busi nesses.

12A:10-5.2 (17:13-5.2) Reporting requirenents

(a) Wthin 30 cal endar days of the end of each
State contracting agency's fiscal quarters, the agency
shall file with the [Departnent of Conmerce] Comrerce

Commi ssion a report containing the foll ow ng

information prescribed by the [Departnent] Comrerce

Conm ssi on:

1-4 (No Change.)
(b) Wthin 90 cal endar days of the close of each
State contracting agency's fiscal year, the agency
shall file with the [Departnent of Commerce] Comerce

Commi ssion, in a format prescribed by the [Departnent]

Conmer ce Conmi ssion, an anal ysis of actual contracting

dollars paid to all contractors and actual contracting
dollars paid to small businesses, mnority businesses
and fermal e busi nesses, pursuant to set-aside contracts

and subcontracts.

(c) Al reports required by this subchapter shall be

considered public records for the purposes of N. J.S. A
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47:1A-1 et seq. and shall be retained as part of the
per manent records of the State contracting agency and

t he [ Departnent of Conmerce] Conmerce Conm ssion.

12A:10-5.3 (17:13-5.3) Annual review

The [Comm ssioner] Secretary of the [Departnent

of Commerce] Commerce Commi ssion and the Treasurer of

the State of New Jersey shall undertake an annua
review of the operation and report to the Governor on
t he need for continuation or nodification of the
small, mnority and fenal e busi ness set-asi de prograns
contained in this chapter. This report shall be based
upon the reports submtted to the [Departnent]

Commer ce Conmi ssi on and any ot her information deened

appropriate. The report will include performance data
on conpliance and deficiencies for each contracting
agency and be publicly distributed as deened

appropri at e.
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